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. Background of the research and relevance of the topic

The context of the current research is the crisis of the multilateral framework, since scepticism
of effective multilateralism has been growing in recent years. Scholars of international relations
mainly depict the crisis of international organisations as a result of the growing number of
geopolitical conflicts, but challenging the primacy of supranational authorities or the Brexit can
also be considered as the symptoms of the crisis. Petra Roter, former chair of the Advisory
Committee of the Council of Europe Framework Convention for the protection of National
Minorities refers to the worrying trend of bilateralisation, indirectly stating that this process
could negatively affect the functioning of the human rights regime in general (Eleventh activity
report, 2018, p. 14). Others actually examined the reasons leading the termination of
international organisations (Eilstrup-Sangiovanni, 2018).

The role and future of multilateralism itself deserve a separate analysis, and the wide range of
literature shows that this question is at the heart of scholars’ interests (Lavelle, 2020; Hosli et
al 2021). The Covid-19 pandemic also redirected attention to the question of effective
multilateralism, but after the outbreak of the war in Ukraine on 24 February 2022, it is
undeniably relevant to assess the current format of multilateralism. The structure of the thesis
was determined in 2020, long before the war between the Russian Federation and Ukraine.
However, this war in a neighbouring state has had a major impact on this research. It is
impossible to ignore the most serious conflict in Europe since the end of the Second World War
when presenting the political case study or analysing the mechanisms of the Council of Europe
on how to motivate member states to comply with their international obligations. The exclusion
of the Russian Federation from the Council of Europe is also an unprecedented political

decision, the assessment of which will form an integral part of this research.

Accordingly, the present thesis focuses on the particular situation of the Council of Europe, and
intends first to present the enlargement dilemma of the organisation in the mid-nineties: namely
whether to invite the Eastern European countries to join before they were in compliance with
the main standards or to delay their accession until their legal and institutional structures were
closer to European standards. The decision on the early invitation determined the path of the
organisation in subsequent decades, and besides institutional renewal, it led to a series of
political and legal challenges. After the historic enlargement and institutional reform of the
1990s, the Council of Europe now faces another type of challenge. Soft power human rights



instruments, and “normative institutionalism” versus classical, “power realism”! demands new

approaches and methods.

The dissertation aims to present one political and one legal case study to illustrate the financial
crisis of the Council of Europe, by including statistical data to support the arguments. Therefore,
both qualitative and quantitative analysis are conducted to seek an answer to the question, how
the organisation can solve the challenges resulting from the reappearance of power realism in
an intergovernmental organisation with the protection of human rights as a core mission. How,
in other words, to solve its own Copenhagen dilemma.? As an overview, the dissertation also
presents the latest development, the establishment of a new complementary joint procedure (see
in detail in Chapter on Definitions of key concepts), as a possible solution to the challenges of

not respecting the political and legal obligations.

The way | intend to conduct the research is largely based on my personal experiences in 1999
and between 2011 and 2016 in the Council of Europe. In 1999, | served as a contact diplomat
in the Permanent Representation of Hungary to the Council of Europe, responsible for the
organisation of Hungary’s chairing of the Committee of Ministers, including the 104" session
of the Ministers for Foreign Affairs held in Budapest. A decade later | served again in
Strasbourg, as deputy to the Permanent Representative of Hungary to the Council of Europe,
and in this capacity | actively participated in the work of four rapporteur groups preparing the
decision-making process of the Committee of Ministers and in the Human Rights (DH) sessions
of the Ministers’ Deputies responsible for the supervision of the execution of the Strasbourg
Court’s judgements, as well as the regular, weekly sessions of the Ministers’ Deputies
(Committee of Ministers, the executive body of the Council of Europe). Besides, | regularly
participated as an observer in the plenary sessions and the committee meetings of the
Parliamentary Assembly. As to the activity of the Parliamentary Assembly, I also followed its
work in recent years, between 2016 and 2020. In addition, | have been representing Hungary as
government expert in the Steering Committee on Anti-Discrimination, Diversity and Inclusion
(CDADI) for two years. Since 1 January 2022 | have been the observer delegated by Hungary
to the Governing Board of the Observatory on History Teaching in Europe, the new partial

1 Expressions in quotation marks borrowed from Professor Ferenc Gazdag, unpublished reviser opinion to the
Author’s article on similar subject of the present thesis.

2 The phenomenon of not respecting the commitments undertaken before accession. A term used in the European
Union (EU), referring to the “Copenhagen criteria, which applicant countries to EU have to meet for becoming
member”, Glossary of Statistical Terms (see in detail under the chapter Definitions of Key Concepts of the thesis).
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agreement of the Council of Europe.® Thanks to these opportunities, | have gained a deeper and
more direct insight to the work of the mechanisms and institutions of the Council of Europe;
consequently, | have already developed some preliminary assessments. With the help of the
thorough analysis of the case studies and the comprehensive scrutiny of the new complementary
procedure, | intend to justify my hypothesis.

Although more and more papers, articles, and studies have dealt with the challenges of
multilateralism in the recent years, the number of analyses dedicated specially to the political
challenges of the Council of Europe have remained relatively low. Therefore, this research
could on the one hand contribute to the general literature focusing on the future role of
multilateral organisations, and especially on the future of the Council of Europe, on the other
hand, the conclusions of the research intends to assist the actions of the diplomacy in
multilateral frameworks; contribute to fine-tuning the general perception of manoeuvring room
in multilateral diplomacy. The findings concerning the efficiency, capacity and real role of
multilateral organisations could help to reconsider the relevance of multilateral diplomatic

activity.

In addition, the adoption of the complementary joint procedure* in the Council of Europe is a
new element, and | have the opportunity to be the first to analyse it in a wider context, and to
deliver not only an account of what is happening inside the Council of Europe but also of the
political background and its pitfalls. However, the case studies of the thesis show that member
states in the Council of Europe are far from equal, and enforcement opportunities differ
substantially in the case of Russia and Turkey compared to the medium sized and politically
less influential member states. The conclusions of the thesis highlight what kind of actions are
forward looking, useful and appropriate as regards the enforcement of national interest in the
international arena for those countries, whose futures depend on the interests of great powers.

The general perception is that the Council of Europe is a human rights organisation but my goal
is to follow a different approach towards the Council of Europe with the aim of highlighting
the political aspects of its activity and to summarize all possible consequences having an impact

on the functioning of the organisation. Although I intend to present specific judgments of the

% Enlarged Partial Agreement on the Observatory on History Teaching in Europe with the aim to promote practices
encouraging history teaching and learning in order to strengthen and promote the values of the Council of Europe.
Resolution CM/Res(2020)34 establishing the Enlarged Partial Agreement on the Observatory on History Teaching
in Europe.

4 The joint reaction procedure, as a new mechanism, complement the tools of the Statute of the Council of Europe
when a state violates its obligations and does not respect fundamental principles and values (see in detail under
the chapter Definitions of Key Concepts).



European Court of Human Rights, | will strictly focus on the description of the political context
and the political challenges of the supervision of judgments. My objective is to consistently
avoid any kind of legal analysis or legal interpretation of the Court’s case law.

In Chapter | the thesis will first introduce the wider multilateral framework. After describing
the methodological and research design, presenting the theoretical framework and the
definitions of the key concepts, the present chapter provides a brief foundation of the issue by
giving a general overview of the multilateral framework and the place of the Council of Europe
in the system. A short outlook for the cooperation with other international organisations is also
relevant to understanding the importance of the Council of Europe in the multilateral space.

In Chapter Il the Eastern enlargement is examined with both the pre-enlargement considerations
and the dilemma of the continued enlargement as well as the consequences of the early
invitation. This Chapter is highly relevant for the initial hypothesis, which is that the Eastern
enlargement with the accession of the Russian Federation as a great power largely contributed
to the political and legal challenges of the Council of Europe.

Chapter I11 is for the presentation of the political and legal context, where the problems related
to the European Court of Human Rights are described with special attention to the interstate
cases reflecting geopolitical conflicts, as well as the most significant structural problems of
individual cases. Both the political and legal case studies selected are appropriate to test the
relevance of the core theories in international relations, and are good examples to generalize
the conclusions to other multilateral organisations. Besides, the legal case raises the issue of the
enforcement capability of the Council of Europe. The fact that the only formal sanction, the so-
called "infringement procedure”, the referral of the question to the Court to make a decision on
non-implementation,® has been launched against Azerbaijan in 2017 December for the first in
the history of the Council of Europe (CMDH Interim Resolution CM/ResDH(2017)429, 2017)®
also provides an excellent demonstration for the analysis of the driving forces in the
organisation.

Chapter IV introduces the term of “Copenhagen dilemma” used in the context of the European
Union, referring to the problem of when a member state seems not to comply with the

mandatory conditions set before its accession. The notion became widespread in the political

5 Article 46, indent 4 of the ECHR stating that “If the Committee of Ministers considers that a High Contracting
Party refuses to abide by a final judgment in a case to which it is a party, it may .... refer to the Court the question
whether that Party has failed to fulfil its obligation under paragraph 1.”

® CMDH Interim Resolution CM/ResDH(2017)429, Execution of the judgment of the European Court of Human
Rights, llgar Mammadov against Azerbaijan, 5 December 2017.



discourse of the European Union and adequately describes the situation evolved by 2017 in the
Council of Europe. As the latter one was an active part in the Euro-Atlantic integration process,
considered as an ante-room of the European Union for many of its member states, it seems
justified to borrow the expression describing so perfectly the syndrome which gradually
appeared in the Council of Europe and nearly led indirectly to a large financial deficit, the
planned reduction of CoE staff by cca. 10% and the to the inoperability of the organisation by
2019. This Chapter seeks to examine the different responses, the strengthening of the
supervisory system, adoption of the joint reaction procedure, and the other possible tools for
sanction, by which the Council of Europe intends to respond to the problem of non-
implementation. This Chapter also aims to examine the exclusion of the Russian Federation and
its consequences in the medium and long term.

Finally, Chapter V will assess the relationship between power realism and normative
institutionalism, based on interviews prepared with high-ranking diplomats of the member
states, officials of the Council of Europe, and with members of the Parliamentary Assembly of
the Council of Europe. It shall also answer the first research question of the thesis: “Could the
recent political and legal challenges to effective multilateralism endanger the functioning of the
Council of Europe in the long run?” The analysis of the political and legal context with the
opinion and experience of the politicians, diplomats and high-level officials will probably also
provide an answer to the second research question: “Could normative institutionalism prevail
over the great powers’ geopolitical interests, and if so, to what extent?”” The personal semi-
structured interviews prepared with the high-ranking officials serve as the focus of the research,
I summarize and analyse their experiences and opinion to justify the hypothesis and to find a
response to the research questions.

In Chapter VI the findings will be linked to the relevant international relations theories and
general conclusions, including the interpretation of the wider context, the validity and reliability
achieved, the evaluation of the contribution and implications of the research, as well as an
evaluation of the limitations of the research will be drawn. An outlook will be devoted to the
future of the newly established complementary procedure. The concluding section will give an
evaluation of the efficiency of the procedure, whether it can be effective to sanction a less
influential geopolitical but non-compliant player (see the explanation of this term in the chapter
Definitions of Key Concepts).

1. Research methodology



As the objective of the thesis is to analyse the Council of Europe through concrete examples
and indirectly assess the extent to which assertive national politics could affect the functioning
of the institutional framework at international level, combined research methods will be
applied. | rely largely on the observation gathered during my own field work, but the
presentation of the political and legal case study will also help the examination, as well as semi-
structured personal interviews with high-ranking officials of the Council of Europe statutory
bodies, the Committee of Ministers and the Parliamentary Assembly, staff members of the
European Court of Human Rights, diplomats and politicians, and members of the Parliamentary
Assembly.

The semi-structured interviews included predefined questions chiefly concerned with the
following: the preliminaries to the 2019 financial crisis; the impact and future treatment of
global political and legal challenges; tools and means available to tackle the Copenhagen
dilemma, and the role of the current monitoring mechanism as a form of screening; the
possibilities and real opportunity to further strengthen the supervisory scheme; the role of the
Parliamentary Assembly in detecting the dominance of political interests in the functioning of
the organisation; and the future relationship between bilateralism and multilateralism. The
specific interview questions are presented in Chapter V of the thesis, along with the answers
given by interviewees (some of whom wish to remain anonymous), and the analysis of the
issues that were raised.

The aim of the thesis is also to gain some insight into the possible reasons for the increasing
influence of national government policy and to examine how the arguments of the classical
theories function. The thesis will also focus on the question of whether the institutional crisis
in the Council of Europe can be considered as its own Copenhagen dilemma. Both the
European Union and the Council of Europe face the same problem of not having any instrument
that could efficiently deal with violations of non-compliant member states, but to what extent
is the "complementary joint procedure” an instrument to deal with the kind of continuous
infractions seen in a number of member states? Is it a mechanism that can force member states
in all cases to fully respect all norms and standards by enabling their possible exclusion or it is
created for the sanctioning of unusual and large-scale violations such as the annexation of the
territory of a member state by another of its members?

As to the complementary joint procedure, the research also implies the analysis of the political
context. What happened and why? Which countries were instrumental in breaking the deadlock
and made serious efforts to invite the Russian Federation back to the Parliamentary Assembly

in 2019? Why did this happen after five years? Why did the Council of Europe give in while
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the EU extended its sanctions against Russia at the same time? What role did money play? Did
the Council of Europe simply give in to blackmail? Why did the Russians accept the deal to
come back?

The questions formulated regarding the effectiveness of the new mechanism will help to analyse
the political-geopolitical context of the financial crisis of the Council of Europe, and they will
hopefully lead to answers of two main research questions highlighted in the previous point
(Chapter 1) above.

It should also be noted that the selection of the research topic — the analysis of the impact of
political developments in the Council of Europe — was based on the fact that the issue is only
slightly and superficially examined in the scientific literature, and its comprehensive analysis
is completely lacking. Earlier researches have focused instead on the standard-setting activity
of the Council of Europe, and has examined the rich case law of the European Court of Human
Rights; however, a broad overview of the effect of geopolitical conflicts on the normative
activity and enforcement capability of the Organisation has not yet been written. This is also
the reason why the focus of the research is limited to an examination of the Council of Europe
in the context of the future of effective multilateralism.

From a methodological point of view, the main subjects of the thesis are the rapid Eastern
Enlargement, the emergence of political and legal challenges as a consequence of the increasing
role of national policy and the appearance of a similar phenomenon as the Copenhagen dilemma
in the European Union. As to conceptualisation, one direct observable to measure the rapid
Eastern Enlargement is the chronological table with clear date of accession. The open-door
policy dilemma can be observed through indirect signs, and by the declassified documents of
the Council of Europe from 1994. The increasing impact of national politics is more difficult
to measure, and is rather a construct observed on the ground during meetings. However, the
adopted documents could help to transform them to indirect observables. Political challenges
can be identified in the relevant documents, while legal challenges are measurable in the
statistics of the European Court of Human Rights. The Copenhagen dilemma is an absolute
construct, and the goal of this thesis is to prove its existence through direct and indirect
observables.

During the process of operationalisation, the indicators to measure the main propositions and
its identified parts or elements are independent, dependent variables and extraneous (statistical
data of the European Court of Human Rights, official-primary documents adopted by the
different institutions of the Council of Europe, personal experience and assessment of the

developments in the Organisation based on more than five year of field work).



As the research field belongs to social science, the research philosophy which best reflects the
objectives of the thesis is interpretivism. The goal is to focus on humans (at least human
controlled political developments), to study and interpret meanings with the aim of creating
new, richer understandings and interpretations of a particular political context. Taking into
account the fieldwork already conducted and the preliminary assessments, which are followed
by literature review, the method is inductive. Small, in-depths investigations will be used with
the aim of finally conducting a qualitative analysis of the results. From the assumptions
underlying the philosophies, epistemology and axiology are the best suited to meet the
objectives of the research. Epistemology is about the communication of acceptable, valid
legitimate knowledge, while axiology refers to the values and ethics within the research process,
so both assumptions can be applied.

The research context is also double. On the one hand, the thesis could be useful in the context
of the Council of Europe, by providing a careful screening of the new mechanism, the success
of which in achieving the enforcement of norms and standards cannot be predicted now. On the
other hand, the conclusions and findings of the thesis could be useful in respect of my home
country, Hungary, related to the opportunities and approach of diplomatic activity in
multilateral organisations.

The reason behind the selection of the case studies was to present those events which have
raised serious identification question in recent years as regards the credibility, operation and
functionality of the Council of Europe. Presentation of the specific legal case study will be
preceded by a general description of the supervision system highlighting those core elements
that one way or another have an impact on the efficient implementation of the judgments.
Special attention will be dedicated to the inter-state cases and the questions they have raised
relating to the successful execution of judgements.

The timeframe of the research is the period between 1990 and 2020, but new developments that
decisively influence the possible outcome of the research will be incorporated to the thesis, so
the Russian aggression against Ukraine and the exclusion of the Russian Federation from the
Council of Europe is a development, which cannot be ignored. Both primary and secondary
sources are examined and the database to the case law of the European Court of Human Rights
(HUDOC) will be applied. To realize the above aims, content analysis of the documents, and
processing a part of international and Hungarian scientific literature on the Council of Europe
(Berger 1999; Schmahl and Breuer 2017; Vayssiére 2022, Benoit-Rohmer and Klebes 2005;
Busygina and Kahn 2020; Entin and Entina 2019; Greer et al 2018) on the raised issues will be
an effective tool.



Thanks to the direct access to all databases and adopted documents of the Council of Europe,
the research plan was feasible. The timeframe of the research is relatively long, but will focus
on strategical questions, which are indispensable for drawing valid conclusions, to find the most
appropriate answers possible to the research questions and to allow me to conduct deeper
analysis of the available data.

As regards the possible limitations of the research, the participants’ observation and
engagement, as well as ethical issues explained below, had an impact on the results.

With regard to my own assessments, subjectivity cannot be absolutely excluded. The officials
of the Council of Europe, as paid employees of the organisation, obviously had rather positive
assessments of the future role of the Council of Europe's institutions, and most of them
relativized the risks of the events and activities examined in the case studies. Having the vital
interest to keep the visibility and functionality of the Council of Europe as long as possible,
their opinion could be partly biased. The third element to consider as an ethical question is that
the author currently also works in the Ministry of Foreign Affairs and Trade, and has aspirations
of continued diplomatic service either to the Council of Europe or to other foreign missions of
Hungary. This is the reason why any possible assessment on the current diplomatic activity of
Hungary will be avoided, and the thesis focuses on non-European Union member states of the

Council of Europe.

1. Results/conclusions of research
The Council of Europe celebrated its 70" anniversary in 2019 but the gradually increasing
political and legal challenges combined with a financial crisis between 2017 and 2019 shows
the relevance and the timeliness to test the classical theories regarding the role and future
efficiency of international organisations. The research has some conclusions of general nature
to the future functioning of all intergovernmental organisations in light of the possibly
continuing and alarming trend that geopolitical interests and ethnic tensions prevail over the
normative commitments. Institutionalist theories give an overview about the ordinary activity
of international institutions highlighting that they are characterized by regulative, normative
and cultural-cognitive pillar, within the rule-setting, monitoring and sanctioning activities are
in the forefront of their mandates. However, these organisations face now challenges of
completely different nature being far from their regularizing scope. The recent developments
in Europe unfortunately show more than anything so far that the multilateral framework, the

normative scheme of the international organisations, either the obligations undertaken could
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not domesticate the great power reflex, the only tool is to send strong signals what is tolerated
and what is beyond the red line in the international organisations. So in light of the recent
aggression against Ukraine it seems to be impossible to disregard the main principles and

findings of any realist approaches, whether offensive or defensive realism.

However normative the Council of Europe is, first and foremost its responsibility is to provide
a certain guidance in fields, which are indispensable to establish a common European space of
human rights and rule of law. So the lenient position the organisation took at several time when
it faced another round of armed conflicts in the Council of Europe region, can be considered as
a kind of encouragement for the aggressor, sending the message that apart from some vivid
debates, a “business-as-usual” scenario continues at the end of the day. Actually, the
organisation has neither role or tools to have an impact on such geopolitical developments, its
arguments are rather linked to human rights related aspects. The Council of Europe argued in
this vein when the Parliamentary Assembly decided to let the Russian parliamentary delegation
come back to the Assembly in 2019. The human rights organisation referred to the 140 million
Russian citizens who would lose the protection of the European Convention of Human Rights
and the right to lodge an individual complaint with the Court of the Human Rights in the case
if the Committee of Ministers would have taken the decision to exclude the Russian Federation
at that time. This argument of the PACE leadership and Western European countries was
immediately criticised when announced. Having in mind that the Russian Federation is the one
of the two member states of the Council of Europe, who openly contested the supremacy of the
Strasbourg Court and the implementation of the Court’s judgement depends on the willingness
of the Russian government (it should be noted that the implementation is also a question of
political will elsewhere, in old or new member states too), according to human rights defenders,
the protection of Russian citizens does not seem a credible point. If the trust is eroded even in
the intention of the human rights organisation, because there is already clear that its abilities

are rather limited, how the member states could take seriously any principles later formulated?

The complementary procedure adopted by the Committee of Ministers contains so many
assurances and rely on the different forms of dialogue to such a large extent that it is very
difficult to disregard the all-time political motivations behind the possible future initiative to
apply the procedure against a member state. At the same time the latest geopolitical
developments, the war in Ukraine and the clear response of the Council of Europe, have
exposed the earlier events in the PACE, the previous discussions and political efforts to

maintain the Russian Council of Europe membership to a new extent. The Council of Europe

11



was the first and still the only international organisation, which categorically reacted to the
Russian aggression by suspending first then expelling the Russian Federation from the
organisation. To complete the picture, it should be also noted that Statute of the Council of
Europe always contained this procedural possibility without unanimity, by voting two third
majority, but the political will was not there until know, to take this firm decision. Without the
aim of analysing the possibilities in other international organisations, where the unanimity is
required to take decisions, this option was of course not available. The decision of the Council
of Europe on the exclusion remedied in many sense the reputation of the organisation, which
has suffered in 2019 when the Russian delegation returned to the PACE without complying the
conditions set earlier for the full restoration of their rights in the Assembly. Foreign policy
analysts also blamed earlier the international community, including the Council of Europe for
not responding to smaller armed conflicts, arguing that this looking away lead to further

geopolitical challenges.

At the same time this earlier ambiance around the Parliamentary Assembly described above
and the historic decision of the Council of Europe on Russia, or the geopolitically motivated
interventions presented in various chapters of the thesis could give a clear response to the
research questions elaborated in Chapter |.

In my view, the political and legal challenges to effective multilateralism definitely affect the
functioning of the institutions in the Council of Europe, but in two ways. The behaviour of the
great powers to neglect their commitments towards the Council of Europe when this ignorance
is in their interest or the selective implementation of the undertakings could be interpreted by
the Council that its relevance is higher than ever before. Human rights and its defenders are in
danger, the only possibility to remedy the situation is to keep an eye at least on the member
states violating the rules, since it is still better than not disposing of any means for exerting
some pressure. On the other hand, the fact that the Council could not prevent the continuation
of the participation a la carte of the Russian Federation erodes to a large extent the credibility
of the Organisation towards the small or medium-sized member states. Russia often accused
the Council of applying double standards among the member states and this approach was
already admitted by some experts and scholars. As already mentioning in Chapter 3 of the
thesis, Petra Roter recalled that the question of national minorities is the best example for the
double requirements, as the new members had to ratify the Framework Convention for the
Protection of National Minorities before or right after their accession while the old members

could afford to simply ignore the existence of minorities or national minorities as such (Roter
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2017. p. 34). In my opinion this double-track attitude had also influenced the selective and
arbitrary approach of Russia in the Council of Europe backed by its great power and great

contributor status, which made possible to realize this behaviour in practice.

Thus, the recent political and legal challenges undeniably affected effective multilateralism and
not only the perception about its usefulness but indeed dented its credibility. However, in the
light of the well-known limits of multilateralism | consider that these events will not endanger
the functioning of the Council of Europe in the long run. Until the leading members of the
Council deem useful to maintain this regulatory and cooperation framework it will function and
once, if ever the Council ceases to exist it will not be connected to this crisis but rather to the
general utility of international institutions. Despite the fact that intergovernmental organisations
are not able to enforce their normative rules, the growing need to handle transnational threats
and global challenges where real international cooperation is required, the raison d’étre of
international institutions will be ensured. As it was highlighted in the interviews, the issue of
reputation is a key aspect in the future functioning of the Council of Europe and if the success
can be communicated more to the public, the perception about the usefulness will be
strengthened. In my view, until there is either one non EU member state in the Council of
Europe having the aspiration to become once the member of the European Union, the Council
has its raison d’étre. Even if the so-called sanctions available do not function properly or
efficiently, the EU prospect could have a motivation for aspirant countries to cooperate with

the organisation and comply with its norms and values.

As far as the efficiency of the complementary joint procedure is concerned, | am sceptical that
this new tool, which rather complement the previous and already existing means set out in the
Statute and used in the Assembly could ever remedy the situation and ensure the functioning of
the Council of Europe according to its Statute. In comparison with the rule of law mechanism
of the European Union, the differences and the weak points of the complementary procedure
become even clearer. In very simple terms, the European Union when developing this new
procedure decided to link the EU money to the respect of rule of law criteria (EU Regulation
2020/2092, 2020). On the contrary, the Council of Europe does not dispose of such an enforcing
mechanism, moreover the great contributors could blackmail the Organisation any time if their

interests so require as we witnessed in the political case study of the present thesis.

Taking into account that the initiative of the complementary joint procedure actually came from

but at least strongly supported by the Parliamentary Assembly, it is presumed that the idea to
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develop a ,clearly defined complementary procedure” (CM Decision of 129th Session) was
only a compensatory step, a so-called beauty spot to somehow overshadow the Assembly’s
controversial decision, to save its face after inviting the parliamentarians of the Russian
Federation back to the PACE without the expectations that they comply with some of the
criteria set before. The interlocutors during the interviews confirmed that the idea of the

complementary joint procedure was a compensatory element to be put into the window.

As regards the second research question, if the normative institutionalism prevails over the great
powers’ geopolitical interests, and if so, to what extent, the responses of the interviewees were
various but no answer in the affirmative was received. Most interlocutors were quite sceptical
if the political and geopolitical challenges can be tackled by normative tools. However, the
majority also pointed out to the necessity of such legal instruments and one interviewee drew
the attention to the fact that enforcement of regulation in certain fields is constantly evolving,
what was impossible some decades earlier, it is now the reality, e.g. the case-law of the
European Court of Human Rights already tackles to some extent the environment-related
aspects. On the other hand, as majority of the partners highlighted in Chapter 5 of the thesis,
the standard-setting is of utmost importance to prevent further challenges. In the field of
criminal law for examples we all see that crimes are still committed but the possible deterrent
impact of the penalties cannot be underestimated. “Without legislations and norms, and this is
valid in the field of international law, we might face even more challenges” as the high-ranking
CoE official E recalled. The answer to the second research question is certainly not obvious as
nothing is black and white either. The response of the Council of Europe to the Russian
aggression sends a promising message in this respect that there is a hope to rule the world by
law, (too). Obviously normative regulation is respected by those states who are willing to play
by the rules, who have more interest in staying in the club. The current developments at global
level, to introduce sanctions against the state who kicked over the regulations, show this
direction that normative framework could prevail over the old, outdated power reflexes. My
answer to the research question is twofold. Normative institutionalism and normative
framework could only prevail in case the players have the interests to maintain the legal system
and the it lasts until the interests to make the normative regime function are present. However,
rules are needed as the interviewees also highlighted, if not in a preventive way, but at least
remedial instruments are important. This approach implies of course the real answer that it still
depends on the participants of the game if and until when they respect the rules. But the question
has another aspect as well, the regional character. The intention to establish a European legal
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space is connected to the Euro-Atlantic institutional system. Although the examination of other
global players’ policy outside Europe is not in the focus of the present thesis but without specific
research the pure fact that many countries are not the state parties to the International Criminal
Court at The Hague, could help to draw the conclusion about the real intentions of those who
did not join this intergovernmental organisation. As the Director of the Private Office also
reminded, three members out of five of the UN Security Council are not the party to the
Criminal Court (Rome Statute, State Parties). However, Secretary General of the PACE referred
to more examples where the international treaty brought a viable solution. She cited the Treaty
of Lausanne’ between Greece and Turkey and Dayton Peace Agreement®, which closed the
Bosnian war in 1995. However, we saw that actually all the treaties and agreements are binding
upon its parties until they recognize them. Like Russia as a guarantor of the territorial integrity
of Ukraine in the Budapest Memorandum®, was the first who breached this agreement. So the
conclusion is in respect of the second research question that as the states are the subject to the
treaties, it is their decision until when they accept their provisions. To conclude the answer to
the research question | believe that geopolitical conflicts cannot be prevented by normative
tools but as a remedy, a legal framework is able to settle the conflicts afterwards and in case of
mutual interests of its parties it can bring durable solutions until the circumstances, which were
valid at the time of the adoption of the treaty or agreement, are not changed.

Related to the hypothesis formulated in Chapter 1 of the thesis, | relied to a large extent on my
findings and on the opinion of the interviewees. After analysing the Council of Europe
documents, the discussions in the Committee of Ministers before the accession of the Russian
Federation an assessing the process of the gradually appearing and deepening political and legal
challenges | conclude that the initial hypothesis that the Eastern enlargement with the accession
of the Russian Federation as a great power largely contributed to the political and legal
challenges of the Council of Europe, is justified. Bearing in mind the circumstances around the
accession of the Russian Federation, that the Council of Europe invited the country actually
between its two military interventions in Chechnya, where Russia already violated the most
fundamental accession criteria then the county was also a belligerent power in many other

armed conflicts (Abkhazia, South-Ossetia in 2008 or Crimea and Easter part of Ukraine in 2014

" Treaty of Lausanne (1923). Société des Natons, Recueil des Trait6s et des Engagements Internationaux
enregistrés par le Secretariat de la Société des Nations

8 General Framework Agreement for Peace in Bosnia and Herzegovina (1995)

® Memorandum on security assurances in connection with Ukraine’s accession to the Treaty on the Non-
Proliferation of nuclear weapons. Budapest, 5 December 1994.

15



and since then) the question arises what the Council of Europe was expecting in respect of
Russia. The majority of the interlocutors also confirmed that the relation is clear between the
Eastern enlargement and the political and legal challenges later. However, the issue is complex,
since the problems were not only rooted in the absolutely different history, culture, language
and democratic culture of the post-Soviet area but also in the sudden increase of the number of
new members for a quite short period. The interlocutors also admitted that apart from Russia
these are not the Central and Eastern European countries who challenge the norms and standards
of the Council of Europe, but Turkey, which is nearly a founding member. As the Secretary to
the Committee of Ministers reminded during the interview the principal issue for the
organisation was that the growing geographical extent was inevitably accompanied by the
decrease of the level of human rights and rule of law standards. But other worrying trends were
also mentioned during the interviews. The Director of Human Rights pointed out to the societal
developments in whole Europe, including the western part, in his view the alarming
phenomenon is that the values, respect for others, tolerance, non-discrimination, what was
unquestionable after WWII, are openly challenged and those who support these norms are
considered as naive or what is more dangerous they are regarded as not loyal citizens, who do

not respect the national interests.

The issue of efficiency of the institutional tools and means are closely related to both research
questions. Although the monitoring mechanism will certainly be strengthened, as the Director
of the Private Office mentioned, tectonic changes should not be expected. The elaboration and
adoption of the complementary joint procedure as a possible solution to the Copenhagen
dilemma in the Council of Europe could be an argument that the organisation is keen very keen
on finding effective solutions. However, with full knowledge of the background and reasons
behind the new mechanism, | personally have reservations about the future success of the
procedure. As we witnessed in the Russian case, when immediate political response is needed
there is no time to launch a lengthy and complicated mechanism. In any case the new joint
mechanism may not meet entirely the expectations but the success of the procedure will be
largely depended on which member state will be the first in respect of which the Secretary
General, the Committee of Ministers and the Parliamentary Assembly unanimously recommend

the application of the procedure.

As a general conclusion I believe that the main tenets of the theory of neorealism are still valid
when researching the prospects and the future effectiveness of the multilateralism, and more

particularly the future functioning of the Council of Europe. In my opinion, these challenges do
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not endanger the organisation, on the contrary the legal challenges and all responses to them
could justify the need of such an organisation. However, states, mainly the major players act
further along with their main interest, as it was also confirmed in the literature: “the lack of
‘world government’ means that states continue to act in ways which preserve their own interests

as this is the only way to ensure their preservation.” (Jepson, 2012. p. 2.)
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